broadly worded, however, and extends the immunity of the insurance industry beyond the antitrust context to all other areas of federal regulation not specifically aimed at the "business of insurance." ' Despite this broad grant of immunity, courts often have been reluctant to give full effect to the plain language of the statute when parties have sought to invoke McCarran-Ferguson immunity in areas other than antitrust. This comment examines and criticizes the interpretation that courts have given the McCarran-Ferguson Act in two significant nonantitrust contexts: cases arising under the Truth in Lending Act' and under Title VII of the Civil Rights Act of 1964. ' The comment first reviews the legislative history of the statute, which indicates that while Congress generally intended to grant the insurance industry a comprehensive exemption from federal regulation, it failed to delineate the scope of this exemption. Next, it analyzes the interpretation that has been given to the phrase "the business of insurance" in cases arising under the Truth in Lending Act and Title VII, concluding that some courts have impermissibly narrowed the range of activities covered under this term. The comment also analyzes judicial interpretations of the second requirement for McCarran-Ferguson immunity-that the federal statute "invalidate, impair, or supersede" state law regulating the business of insurance-and shows that courts have not yet applied this language properly. Finally, the comment concludes that the plain language of the McCarran-Ferguson Act exempts the business of insurance from federal regulation in contexts where such immunity seems undesirable because it poses an obstacle to the important federal policies embodied in the Truth in Lending Act and Title VII; if Congress did intend those statutes to apply to the insurance industry, however, it should act to make its intention clear. 7 ance industry was immune from federal regulation and subject only to the regulation of the individual states. 1 
"
The furor that followed the South-Eastern Underwriters decision and culminated in the passage of the McCarran-Ferguson Act was prompted by a variety of concerns. Proponents of the Act perceived South-Eastern Underwriters as striking "at. the heart of State sovereignty"' 3 and leading to an undesirable concentration of power in Washington. 14 It was feared that the decision would interfere with state taxation, 15 broaden the reach of federal bureaucracy,"' and cause chaos in an industry that had developed certain necessarily noncompetitive practices-such as cooperative rate making-under the protective umbrella of state regulation. 1 7 Insurance companies were particularly concerned that the decision could place them in a double bind. If they continued to engage in practices such as cooperative rate making, as required by state law, they might be subject to federal antitrust prosecution; if they abandoned such practices, they would be violating state law.' 8 Consequently, the drafters of the McCarran-Ferguson Act sought to restore the regulatory structure of the insurance industry to its pre-South-Eastern Underwriters status,' 9 thereby honoring Con-"2 Until the South-Eastern Underwriters decision, the insurance industry was not considered to be part of interstate commerce and thus was subject only to regulation by individual states. Once South-Eastern Underwriters held the industry to be involved in interstate commerce, it was feared that the existing system of state taxation and regulation would be held to be an unlawful restraint of interstate commerce. H.R. REP. No. 873, 78th Cong., 1st Sess. 6, 10 (1943) ; 90 CONG. REc. 6527-48 (1944) . As some individual states derived very substantial revenues from taxation of the insurance industry, there was considerable sentiment that the situation should be returned to pre-South-Eastern Underwriters status. 90 CONG. REC. 6548 (1944) (remarks of Rep. Cravens). Justice Jackson, dissenting in part in the South-Eastern Underwriters case, stated: "The Court's decision at very least will require an extensive overhauling of state legislation relating to taxation and supervision.... Certainly the states lose very important controls and very considerable revenues." 322 U.S. at 590 (footnote omitted).
" 90 CONG. REc. 6559 (1944) Rac. 1442 Rac. (1945 (remarks of Sen. McCarran). See also Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 429-31 (1945) . By enacting the McCarran-Ferguson Act, Congress did not completely restore the regulatory structure of the insurance industry to that existing prior to the South-Eastern Underwriters decision. The major differences are in the antitrust area. Most importantly, the McCarran-Ferguson Act provides that the Sherman Act does apply to agreements or acts to "boycott, coerce, or intimidate." 15 U.S.C. § 1013 (b) [48:730 gress's original intention, when enacting the Sherman 2 0 and Clayton 2 1 Acts, to exclude the insurance industry from their scope. 2 2 Even prior to the decision in South-Eastern Underwriters, legislation that sought to preserve the insurance industry's immunity from potential judicial abrogation had been introduced in both houses of Congress. 2 These early versions of the legislation were extremely brief, providing simply that the Sherman and Clayton Acts were not to be construed as applicable to the business of insurance. 2 4 The final version of the legislation, introduced 25 and eventually enacted" in the Seventy-Ninth Congress, was more explicit and significantly broader in scope. 2 7 The comprehensive immunity granted by section 1012(b) of the Act was a feature of both the Senate and House versions. Senator O'Mahoney, one of the comanagers of the bill, endorsed a broad view of the general grant of immunity in the Act, stating that it should be interpreted not merely "as an additional exemption from the Antitrust laws," but rather as a "catch-all provision to take into consideration other acts of Congress which might affect the insurance industry, but of which we did not have knowledge at the time."'"
The McCarran-Ferguson Act intentionally embraced the full scope of possible federal regulation." 9 It is also evident that neither the Senate nor the House sufficiently considered the ramifications of such an extension. In fact, the only areas to receive appreciable attention were those that gave the primary impetus for the Act: S. Rm. No. 1112 , pt. 2, 78th Cong., 2d Sess. 1-2 (1944 . This bill passed the House, 90 CONG. Rac. 6565 (1944) , but failed to pass the Senate, 90 CONG. Rac. 8054 (1944) . The bill's failure in the Senate is attributable in part to the desire of some Senators that no legislation be enacted before the National Association of Insurance Commissioners ("NAIC") (an organization of state officials who administer state insurance regulations) submitted its version of the bill. S. REP. No. 1112 , pt. 2, 78th Cong., 2d Seas. 6 (1944 'a 91 CONG. REc. 483 (1945) . Senator O'Mahoney's remarks pertained to his bill, S. 12, which, in fact, was more restrictive than the legislation eventually enacted by Congress. Similarly, in the Senate debate over passage of S. 340, both Senator Ferguson and Senator Rivercomb explicitly confirmed that the intent of the bill was to exempt the insurance industry from future federal statutes, whether they pertained to antitrust or other areas of federal concern. Id.
Despite such explicit recognition of the broad scope of immunity contained in section 1012(b), there was no debate over this aspect of the Act. There was debate, however, over the operational effect of the statute in the antitrust context. As a result, the conference version of the bill that was adopted, see 91 CONG. REC. 1085 REC. , 1396 REC. (1945 , differed substantially from the original Senate and House versions. Among other differences, the original versions exempted the insurance industry from the Federal Trade Commission Act, while the enacted conference bill made that act applicable, after a brief moratorium, to the insurance industry to the extent that it was not regulated by state law. See H.R. REP. No. 213, 79th Cong., 1st Seas. 3 (1945) ; Weller, supra note 23, at 597 n.56. 21 A number of cases construing the Act have recognized the breadth of the immunity. In one of the first cases to be decided following passage of the Act, the Supreme Court stated: "Obviously Congress' purpose was broadly to give support to the existing and future state systems for regulating and taxing the business of insurance." Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 429 (1946) . See also Cochran v. Paco, Inc., 606 F.2d 460, 463 (5th Cir. 1979) .
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state taxation and federal antitrust regulation. 0 Analysis of the statute's application to nonantitrust areas must therefore be undertaken without the benefit of expressly applicable legislative history.
II. THE CASE LAW
The plain language of the statute indicates that a party in the business of insurance s ' may claim McCarran-Ferguson immunity from any federal regulation not specifically relating to insurance whenever the application of federal law would "invalidate, impair, or supersede" state law. 3 2 Consequently, when a party attempts to invoke McCarran-Ferguson immunity, three determinations are necessary: (1) whether the federal statute involved "specifically relates to the business of insurance"; (2) if not, whether the activity in question is within the "business of insurance"; and (3) if so, whether the application of federal law would "invalidate, impair, or supersede" state law. While the first question lends itself to relatively easy resolution, 3 courts are in conflict over the latter two 30 Virtually all debate concerning the McCarran-Ferguson exemption focused on the interplay between state and federal law in the antitrust context. 90 CONG. REC. 6524-56 (1944) ; 91 CONG. REC. 479-80, 484, 486 (1945) . Considerable concern was expressed over the states' ability to preempt federal antitrust policy by the enactment of their own insurance regulatory laws. 91 CONG. REc. 479 (1945) (remarks of Sens. Murdock & Ferguson) . Once the South-Eastern Underwriters decision was announced, the pressures on Congress to act promptly increased because of the threat that many insurance companies would refuse to pay'state taxes on the ground that such levies were burdens on interstate commerce. S. REP. No. 20, 79th Cong., 1st Sess. 2 (1945) ; 91 CONG. REc. 484, 1087 REc. 484, , 1092 REc. 484, (1945 .
The Senate and House reports on the final bills both state that one purpose of the bill was "tlo declare that the continued regulation and taxation by the several States of the business of insurance is in the public interest." H.R. REP. No. 68, 79th Cong., 1st Sess. 2 (1945) ; S. REP. No. 20, 79th Cong., 1st Sess. 2 (1945) . 31 There is some dispute over whether this language encompasses entities other than insurance companies. See note 56 infra.
-2 15 U.S.C. § 1012(b) (1976). 3 This first step in McCarran-Ferguson analysis has never been a matter of serious contention. Some plaintiffs have argued that the lack of an express omission of the insurance industry from the scope of a particular statute is the same as an affirmative provision that it "specifically relates" to insurance, but this argument has never been taken seriously. See Cochran v. Paco, Inc., 606 F.2d 460, 464 (5th Cir. 1979 
A. The Business of Insurance
The legislative history of the Act offers little guidance in interpreting the phrase "the business of insurance. ' I Although the-legislative history indicates that "Congress' purpose was broadly to give support to the existing and future state systems for regulating and taxing the 'business of insurance,' ,,35 it fails to reveal exactly what that term was intended to embrace. 3 "
The Supreme Court's major pronouncement on the subject provides a general interpretation of the term "business of insurance," but it, too, fails to delineate its scope adequately. In SEC v. National Securities, Inc., 3 7 the Court stated that in passing the McCarran-Ferguson Act, "Congress was concerned with the type of State regulation that centers around the contract of insurance .... The relationship between insurer and insured, the type of policy which could be issued, its reliability, interpretation, and enforcement-these were the core of the 'business of insurance.' "38 As examples, the Court cited such activities as the fixing of rates, the selling and advertising of policies, and the licensing of companies and their agents. 3 9 In a recent decision involving the Mcmorrow pass a law relating to interstate commerce and should not specifically apply the law to the business of insurance, it would not be an implied repeal of this bill, and this bill would not be affected, because the Congress had not, under subdivision (b), said that the new law specifically applied to insurance. 91 CoNG. REc. 481 (1945) .
3 See SEC v. National Sec., Inc., 393 U.S. 453, 458 (1968) . 35 Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 429 (1945) . 36 One version of the legislation proposed by the NAIC enumerated specific practices, that were to be exempted from federal regulation. This more specific form of the legislation was rejected in favor of the generalized exemption language that was enacted. See Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205, 221-23 (1979). 37 393 U.S. 453 (1968). In this case, the Court addressed the SEC's power to regulate the merger of two insurance companies. The Court held that the Act did not preclude the application of rule 10b-5 disclosure requirements to this merger, noting that the case involved questions concerning the relationship between a stockholder and the company in which he holds stock rather than the insurance relationship which is at the core of the McCarran-Ferguson Act. Commenting on the phrase "the business of insurance," the Court stated that "whatever the exact scope of the statutory term, it is clear where the focus was-it was on the relationship between the insurance company and the policyholder. Statutes aimed at protecting or regulating this relationship, directly or indirectly, are laws regulating the 'business of insurance."' Id. at 460.
8 Id. at 460. 39 Id. Group Life & Health Insurance Co. v. Royal Drug Co., 4 " the Court reaffirmed the delineation of the business of insurance articulated in National Securities. 41 1. Truth in Lending Cases. The Seventh Circuit, in Lowe v. Aarco-American, Inc., 42 read the phrase "the business of insurance" broadly. In that case, Aarco-American, an insurance broker, and Fairway Acceptance Company, -a company that provided premium financing 8 in connection with the sale of insurance policies, were accused of violating the disclosure requirements of the Truth in Lending Act. The defendant companies moved to dismiss the claim on the ground that they were engaged in the business of insurance, an activity regulated by the state of Illinois, and consequently that the application of the Truth in Lending Act to their activities would supersede Illinois law in contravention of the Mc-Carran-Ferguson Act. 44 The Seventh Circuit affirmed the trial court's ruling in the defendants' favor, holding that the credit sale of insurance policies was an activity encompassed within the scope of the business of insurance. The court stated that the business of insurance embraced "more than questions of the validity and enforceability of insurance policies or the limits of policy coverages. '45 The court reasoned that premium financing was similar to the setting of a company's rate structure and thus included within the McCarran-Ferguson exemption. 46 40 440 U.S. 205 (1979). The Court held agreements between Blue Shield of Texas and pharmacies to fix retail prices of drugs (so-called "provider agreements") not to be within the scope of the business of insurance and thus not immune under the McCarran-Ferguson Act from prosecution under the Sherman Act. Id. at 214-17. 41 Id. at 215-16. The dissenting Justices in Royal Drug felt that the majority opinion ,had unduly restricted the holding in National Securities. Id. at 233 (Brennan, J., dissenting). It is noteworthy that this dissent was joined by Justice Marshall, who had written the opinion for the Court in National Securities. 42 536 F.2d 1160 (7th Cir. 1976). 43 Generally, a financed insurance policy is no different from a traditional insurance arrangement, except that the insured party pays the premium for the policy in installments over the life of the policy, and either the insurance company or an independent finance company receives an interest payment over and above the insurance premium, in return for advancing the funds to pay the premium. The Fifth Circuit, in a recent trilogy of cases involving the Truth in Lending Act, departed sharply from the reasoning in Lowe and offered a narrower interpretation of the term "business of insurance. 4 7 In Perry v. Fidelity Union Life Insurance Co., 48 as in Lowe, the defendant was accused of violating the disclosure requirements of the Truth in Lending Act in connection with the premium financing of insurance policies. 49 The Perry court held that premium financing by an insurance company did not constitute the business of insurance within the meaning of the McCarran-Ferguson Act; 50 such financing activity was found to be "purely ancillary to the insurance relationship between the insurance company and the policyholder." ' 5 ' The court considered an insurance company that offered premium financing as a sales inducement to be involved in two distinct roles, one as a creditor and the other as an insurer, and held that only in the insurer role was the company entitled to the protection of the McCarran-Ferguson Act. 52 Reasoning by analogy to antitrust cases involving the Act, 53 insurance agreement was not a consumer credit transaction within the scope of the Act. Id. at 648-49. In the alternative, the court found that Allstate's installment payment plan was part of its rate structure and thus within the Supreme Court's definition of the business of insurance in National Securities. Id. at 649; accord, Ben v. General Motors Acceptance Corp., 374 F. Supp. 1199 , 1201 (D. Colo. 1974 . Ben involved alleged violations of the Truth in Lending Act and the 1866 Civil Rights Act, 42 U.S.C. § § 1982, 1985 (1976) , in the context of an insurance policy required as an incident to a loan made by the General Motors Acceptance Corporation. But see Krischer, supra note 43, at 976 (criticizing Gerlach); Tennessee Comment, supra note 2, at 358 (same Ct. 2973 Ct. (1980 . For commentary taking the position that the general trend in cases interpreting the McCarran-Ferguson Act is toward a narrower interpretation of this phrase, see Duke Comment, supra note 2; George Washington Note, supra note 2; Tennessee Comment, supra note 2. 606 F.2d 468 (5th Cir. 1979), cert. denied, 100 S. Ct. 2973 (1980). 4' See id. at 470. Although Perry involved an insurance company as defendant, rather than an independent premium financing agency as in Lowe, the Fifth Circuit did not find this distinction significant in its analysis. See also note 56 infra. 50 606 F.2d at 471. Cochran v. Paco, Inc., 606 F.2d 460 (5th Cir. 1979), involved a similar situation, except that the defendant was an independent premium finance company. In direct opposition to Lowe, the Fifth Circuit held that premium financing" engaged in by an independent premium financing agency was not within the business of insurance. Id. at 467. In Cody v. Community Loan Corp., 606 F.2d 499 (5th Cir. 1979), cert. denied, 100 S. Ct. 2973 Ct. (1980 , the defendant was a household loan company that also financed and sold certain types of insurance. The Fifth Circuit applied the same principles as in Cochran and Perry, and concluded that the defendant's activities in Cody also were not within the business of insurance. Id. at 503. 51 606 F.2d at 470. the court stated that any activity that was not "an integral part of the insurance business" and "peculiar to the insurance industry" was outside the scope of the business of insurance." The Fifth Circuit further noted, in Cochran v. Paco, Inc., 55 that it failed to see how the type, reliability, interpretation, and enforcement of insurance policies, the elements of the insurer-insured relationship identified by the Supreme Court in the National Securities case as the core of the business of insurance, were "affected to any significant extent by premium financing arrangements. ' 5 6
53 The opinions of both the majority in Cochran and the dissent in Perry utilize Mc-Carran-Ferguson Act cases from antitrust contexts as "guides for construing the-terms of the statute" in nonantitrust cases. Cochran v. Paco, Inc., 606 F.2d 460, 463 (5th Cir. 1979); Perry v. Fidelity Union Life Ins. Co., 606 F.2d 468, 477 (5th Cir. 1979) (Brown, C.J., dissenting), cert. denied, 100 S. Ct. 2973 Ct. (1980 . As the usage of the phrase the "business of insurance" is similar in both the first and second sentences of section 1012(b), courts have tended to assume that the interpretation of this phrase is readily transferable from an antitrust context to a nonantitrust context. 606 F.2d at 470. 606 F.2d 460 (5th Cir. 1979).
Id. at 466. See also Krischer, supra note 43, at 976. The Fifth Circuit's opinion in Cochran is not entirely consistent with its statement in Perry, however. Before concluding, consistently with Perry, that premium financing is not within the business of insurance, regardless of the nature of the defendant, 606 F.2d at 466-67, the Cochran court stated that "we must keep in mind that Paco is not an insurance company," id. at 465. In a footnote, the court added: "At the outset we reject Paco's argument that under National Securities the McCarran Act exemption extends to people who are neither the insurance company nor the insured." Id. at 465 n.13. Chief Judge Brown, who had concurred in Cochran, indicated in his Perry dissent that the nature of the defendant was significant. Id. at 471, 484 n.35.
The two positions represent interpretations of the same phrase in National Securities: "The statute did not purport to make the States supreme in regulating all the activities of insurance companies; its language refers not to the persons or companies who are subject to state regulation, but to laws 'regulating the business of insurance."' SEC v. National Sec., Inc., 393 U.S. 453, 459 (1968) (emphasis in original). Because National Securities held only that noninsurance activities of insurance companies are not protected, the language of that case, like the language of the McCarran-Ferguson Act itself, is not dispositive of this issue.
There appears to be little justification, however, for looking to an organization's formal title or name as a basis for limiting the scope of the McCarran-Ferguson Act to insurance companies alone. In the past, there has been no question that other non-insurance company parties such as agents and brokers have been included within the scope of the There are, however, reasonable economic arguments, based on the nature of the specific business transaction involved, that may support a distinction between an independent Chief Judge Brown, dissenting in Perry, embraced the more expansive interpretation given to the scope of the business of insurance in Lowe. The dissent disagreed with the majority's conclusion that premium financing was ancillary to the business of insurance, because such financing serves as an inducement to purchase insurance and is integrally related to the sale of the policy. 5 7 Premium financing, the dissent therefore maintained, was an activity fully within the definition of the insurer-insured relationship described by the Supreme Court in National Securities." Chief Judge Brown further argued that the Fifth Circuit's finding that premium financing was not an activity peculiar to the insurance industry was based on a misinterpretation of the "peculiar activity" standard used in the antitrust cases cited by the majority. 5 9 He noted that the majority's failure to characterize premium financing as an activity peculiar to the insurance industry would, by implication, leave a whole range of activities, such as rate making and advertising, outside the scope of the business of insurance. 6 0 premium financing agency and other non-insurance company parties such as insurance agents. When a premium finance company is involved, the insurer does not bear the risk of nonpayment. The premium typically is prepaid at periodic intervals or paid in full at the outset of the policy period. If the insured defaults, the premium fimancer has an action against the insured, but the insurance company itself would have no interest in the matter. Perry v. Fidelity Union Life Ins. Co., 606 F.2d 468, 472 (5th Cir. 1979) (Brown, C.J., dissenting), cert. denied, 100 S. Ct. 2973 Ct. (1980 . Thus it can be argued that an independent premium finance company is far less involved in the relationship between insurer and insured than, for example, insurance agents. See Providence Wash. Ins. Co., 89 F.T.C. 345 (1977). 17 606 F.2d at 476. Chief Judge Brown noted that premium financing is analogous to advertising in terms of its role in the insurer-insured relationship. Although he did not cite FTC v. National Cas. Co., 357 U.S. 560 (1957), that case had held advertising to be within the business of insurance.
Further, the dissent stated that premium financing is more than a convenience. If poor consumers of insurance were required to seek outside sources such as banks or consumer finance companies for loans to cover the purchase of a policy, the interest rate would be significantly, if not prohibitively, higher. 606 F.2d at 477; accord, Comment, supra note 43, at 659-60. It is unclear whether interpretations of the scope of the business of insurance in the antitrust context can be fully applied, as in Perry, to nonantitrust cases. Recently, in Group Life & Health Insurance Co. v. Royal Drug Co., " 1 the Supreme Court stated that the McCarran-Ferguson Act's primary purpose was to preserve state regulation of insurance companies and that the antitrust aspects of the legislation were only a secondary purpose of the Act. 2 The Court's relegation of the antitrust exemption to a secondary purpose casts doubt upon the use of antitrust cases to interpret nonantitrust cases. 6 3 Moreover, the Court has consistently adhered to the principle that both explicit and implicit exemptions from the antitrust laws are to be narrowly construed. 4 Consequently, reasoning by analogy to antitrust cases to construe the McCarran-Ferguson Act in Truth in Lending and Title VII cases may lead to a more restrictive interpretation of the statute's grant of immunity than Congress intended. " It is clear, however, that activities included within the scope of the business of insurance in the antitrust context should also be so included outside that setting. These antitrust precedents confirm the finding of the Seventh Circuit and Chief Judge Brown that premium financing is within the scope of the business of insurance. Different forms of tying arrangements, similar to financing agreements in that they are a means of inducing the purchase of an insurance policy, 6 6 have been held to be within the scope of the 61 440 U.S. 205 (1979); see note 40 supra. 62 The Court stated:
There is no question that the primary purpose of the 'McCarran-Ferguson Act was to preserve state regulation of the activities of insurance companies, as it existed before the South-Eastern Underwriters case ....
The McCarran-Ferguson Act operates to assure that the States are free to regulate insurance companies without fear of Commerce Clause attack. The question in the present case, however, is one under the quite different secondary purpose of the McCarran-Ferguson Act-to give insurance companies only a limited exemption from the antitrust laws. 440 U.S. at 218 n.18 (emphasis in original). 63 See Columbia Note, supra note 2, at 1484. E.g., 440 U.S. at 231. 65 Principles of statutory construction suggest that the phrase "business of insurance" should be interpreted similarly in both antitrust and other contexts. See note 53 supra. Yet to the extent that courts have construed the phrase narrowly in antitrust cases to reflect the policies underlying the antitrust laws, see text and note at note 63 supra, such a limited reading should not be applied to nonantitrust contexts.
66 See Perry v. Fidelity Union Life Ins. Co., 606 F.2d 468, 477 (5th Cir. 1979) (Brown, C.J., dissenting), cert. denied, 100 S. Ct. 2973 (1980) . But see the Fifth Circuit's rejection of this theory, id. at 470 n.6 (distinguishing "required" from "voluntary" financing arrangements). Tying arrangements may also be subject to the Sherman Act under section 3 of the business of insurance. e7 The promotional activities of insurance companies 68 and the relationship between insurance companies and their agents, 69 both enabling links, like premium financing, in the relationship between insurer and insured, also have been held within the scope of the "business of insurance."
The business of insurance logically encompasses the full range of activities involved in an insurance relationship. In holding that an insurance company that finances the sales of its policies is acting as a creditor rather than an insurer and thus is not entitled to the immunity granted by the McCarran-Ferguson Act, the Fifth Circuit has adopted an unjustifiably narrow perspective 70 that ignores the broad scope of activities held by prior decisions to be within the business of insurance.
2. Title VII Cases. The conflict over the scope of the business of insurance is further illustrated by two recent cases involving claims made under Title VII of the Civil Rights Act of 1964. In these cases, the Teacher's Insurance and Annuity Association ("TIAA") and College Retirement Equities Fund ("CREF") were sued for alleged sex discrimination. The suits challenged the use of sex-segregated tables in determining annuity benefits as a violation McCarran-Ferguson Act, 15 U.S.C. § 1013 (1976 of both Title VI 1 ' and the equal protection clause of the fourteenth amendment. In both cases, the defendant TIAA asserted that the application of Title VII was barred by the McCarran-Ferguson Act.
In the first case, Spirt v. Teachers Insurance & Annuity Association, 7 1 2 the court held that the McCarran-Ferguson Act precluded the application of Title VII to TIAA. 7 3 The court found that the challenged activity, the use of sex-segregated mortality tables in the computation of annuity benefits, was an integral aspect of the insurer-insured relationship and thus squarely within the scope of the business of insurance as defined by the Supreme Court in National Securities. 7 4 The court further found that New York State had "pervasively regulated the subject of discrimination between policyholders 7 5 and, consequently, the application of Title VII would "invalidate, impair, or supersede" New York law. 8 7 Although Title VII makes only discriminatory practices of an employer unlawful, courts have found Title VII to be applicable to TIAA-CREF. The remedial purpose of the statute, see Spirt v. Teachers Ins. & Annuity Ass'n, 475 F. Supp. 1298 , 1308 (S.D.N.Y. 1979 ), remanded, No. 79-7715 (2d Cir. Feb. 19, 1981 , the degree of involvement TIAA-CREF has in the employer's activities, see Peters v. Wayne State Univ., 476 F. Supp. 1343 , 1350 (E.D. Mich. 1979 ), appeal docketed, No. 79-1670 (6th Cir. Dec. 13, 1979 , and the necessity of such an extension of Title VII's reach to avoid frustration of its purposes by an employer's delegation of such authority, Spirt, 475 F. Supp. at 1308, have all been given as reasons for holding TIAA-CREF to be an employer within the meaning of Title VII. 712 475 F. Supp. 1298 (S.D.N.Y. 1979 ), remanded, No. 79-7715 (2d Cir. Feb. 19, 1981 . 73 The court first noted that Title VII did not specifically refer to insurance. Id. at 1301. Because TIAA was a fixed-annuity company and thus subject to investment risk, its activities were held to be within the scope of the McCarran-Ferguson Act. Id. at 1303.
On the other hand, the Spirt court held that this immunity was unavailable to CREF, because CREF was a variable-annuity company. (McKinney 1966) , provided that no life insurance company doing business in the state could make or permit any unfair discrimination between individuals of the same class and of equal expectations of life in premiums, rates, dividends, or benefits of policies.
76 Id. See also text and notes at notes 88-118 infra. The McCarran-Ferguson Act was not raised as a defense to the equal protection claims raised in Spirt under sections 1983 and 1985(3). Both these claims failed for lack of the required state action. 475 F. Supp. at 1313 Supp. at , 1315 Equal protection claims under sections 1982 and 1985 also were raised in Ben v. General Motors Acceptance Corp., 374 F. Supp. 1199 (D. Colo. 1974 . The plaintiff in Ben alleged that she had been placed in a high-risk auto insurance category solely because she was a Navajo Indian. The court held that the McCarran-Ferguson Act did not bar these claims. The holding was based on peculiar reasoning. The court found that the differences in background and history between the Civil Rights Acts and the McCarran-Ferguson Act demon-In Peters v. Wayne State University," a case involving issues similar to those raised in Spirt, the court rejected the claim of Mc-Carran-Ferguson immunity raised by TIAA in a posttrial brief. 7 8 The court asserted that TIAA did not have an investment risk (a necessary condition for insurance company status), 7 a conclusion unsupported by any evaluation of the nature of TIAA's actual business. 8 0 The court also found that TIAA was not in the business of insurance because TIAA was "so intertwined" with the institutions it served that it more closely resembled an employer than an insurance company. 8 1 The Peters decision is a puzzling departure from precedent. There is no basis for the court's statement that TIAA does not have an investment risk. It is a well-established principle that the "primary elements of an insurance contract are the spreading and underwriting of a policyholder's risk." ' 8 2 The fixed annuity contracts sold by TIAA perform precisely that function. 8 3 The guaranteed future payment received by a TIAA annuitant is precisely the "guarantee of fixed income" involving "some investment risk taking on the part of the company" that the Supreme Court has held strated that Congress "in enacting the McCarran Act had no intent to deny access to the Federal Courts for redress for violations of a person's civil rights guaranteed by the Federal Constitution." Id. at 1202. Although serious constitutional conflicts may be raised by an attempt to immunize insurance companies against claims under the fourteenth amendment (as implemented by the damage remedy of the Civil Rights Acts) by means of the McCarran-Ferguson Act, the language of the Act implies such an immunity. The court in Ben appears to have avoided this serious conflict by employing the simple, but hardly tenable, rationale that because there is no indication that Congress intended McCarran-Ferguson to provide such a broad immunity, the language of the Act alone cannot be construed to reach such a result, id. at 1203. 77 476 F. Supp v. Royal Drug, 440 U.S. 205, 211 (1979) ; accord, SEC v. Variable Annuity Life Ins. Co., 359 U.S. 65, 71-72 (1959) . 88 The annuitant pays to the company a set yearly fee in exchange for the company's promise to pay the annuitant a guaranteed annuity once he reaches a specified age. EEOC v. Colby College, 589 F.2d 1139 , 1141 (1st Cir. 1978 . If the company calculates correctly, the premiums paid by the policyholders whose deaths occur earlier than predicted by actuarial statistics help pay the benefits of those who live longer. See Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205, 239 (1979) (Brennan, J., dissenting) . to be the crucial element of an insurance contract. 84 The finding of the Peters court that TIAA is closely intertwined with the institutions it serves is irrelevant to whether TIAA is in the business of insurance for purposes of the McCarran-Ferguson Act. There is neither precedent nor legislative history indicating that a party otherwise engaged in the business of insurance loses that status when its relationship with its insured arises as the result of a three-way agreement between the insured, the insured's employer, and the insurance company. 5
Because both the plain language of the statute and the relevant case law clearly encompass a situation such as Peters,8 6 the court's rejection of McCarran-Ferguson immunity may represent a conclusion that the policies behind Title VII should not be thwarted by recognition of the McCarran-Ferguson Act defense. 8 84 SEC v. Variable Annuity Life Ins. Co., 359 U.S. 65, 71 (1959) . See also Mearns, The Commission, the Variable Annuity and the Inconsiderate Sovereign, 45 VA. L. REv. 831, 840 (1959) (noting that the mortality risk inherent in a variable annuity contract might justify treating the annuity company as an insurer). 85 There is, however, precedent for the contrary proposition. See, e.g., Ackerman-Chillingworth Div. of Marsh & McLennan, Inc. v. Pacific Elec. Contractors Ass'n, 405 F. Supp. 99 (D. Hawaii 1975) (arrangement involving group insurance plan as element of the contract between various electrical contractors and unions; the insurance company was exempted from Sherman Act liability by the McCarran-Ferguson Act), aff 'd, 579 F.2d 484 (9th Cir. 1978 'd, 579 F.2d 484 (9th Cir. ), cert. denied, 439 U.S. 1089 'd, 579 F.2d 484 (9th Cir. (1979 .
8 But see Case Comment, 68 GEo. L.J. 1285 (1980) , arguing that Title VII can be deemed applicable to insurers, despite the McCarran-Ferguson Act, either on the theory that Title VII specifically relates to the business of insurance or by construing Title VII impliedly to repeal the McCarran-Ferguson Act.
Neither of these arguments is persuasive. The Arbitration Act cases, see text and notes at notes 97-102 infra, reject the theory that a law of general applicability specifically relates to the business of insurance within the meaning of the McCarran-Ferguson Act. More fundamentay, if the "specifically relates" inquiry is to turn on the "pervasive scope" of the federal legislation, see Case Comment, supra, at 1293, one might argue that federal antitrust laws specifically relate to the insurance industry. Such a result is clearly contrary to the intent of the McCarran-Ferguson Act framers.
The implied repeal cases relied on by the commentator, id. at 1294 n.90, themselves argue against application of the doctrine in this situation. For example, in TVA v. Hill, 437 U.S. 153 (1978) , the court repeats the "cardinal rule ... that repeals by implication are not favored." Rather, "the intention of the legislature to repeal must be clear and manifest." Id. at 189. 87 The court in Dunn v. Midwestern Indem. MidAm. Fire & Cas. Co., 472 F. Supp. 1106 (S.D. Ohio 1979 , engages in a similar process, but with greater candor. In Dunn, the defendant insurance company sought to interpose a McCarran-Ferguson Act defense to the plaintiff's charge that insurance redlining by the defendant was a violation of the Fair Housing Act. Id. at 1111. The court rejected this defense, stating simply that the McCarran-Ferguson Act was not intended to address the problem of insurance redlining and hence was inapplicable. Id. at 1112. See also Ben v. General Motors Acceptance Corp., 374 F. Supp. 1199 (D. Colo. 1974 ).
B. Invalidate, Impair, or Supersede
The second part of the McCarran-Ferguson Act inquiry requires that a court ask whether application of the federal statute s , to the challenged activity would "invalidate, impair, or supersede" any state law enacted "for the purpose of regulating the business of insurance." 89 This raises at least two major questions of statutory interpretation: 9 0 first, which state laws are those enacted for the purpose of regulating the insurance industry, and second, how exacting a scrutiny of the relevant state law is mandated by the "invalidate, impair, or supersede" requirement. The legislative history of the Act provides no guidance on either question.
The Truth in Lending Act and Title VII cases that have reached this second inquiry have, without substantial discussion, consistently looked to the relevant state insurance codes as the source of laws enacted "for the purpose of regulating the business of insurance." 9 1 Courts have differed more significantly in their understanding of the "invalidate, impair, or supersede" requirement. Although the majority of cases have looked to specific state provisions that would be so affected by application of the federal statute, 92 some courts also have implied that pervasive regulation of the insurance industry might bar application of federal law even if no state regulation specifically addressed the challenged activity. 3 This reasoning, apparently derived from judicial interpretations of " If the federal statute "specifically relates to the business of insurance," 15 U.S.C. § 1012(b) (1976), McCarran-Ferguson Act immunity is unavailable. For further discussion of which federal statutes "specifically relate" to the insurance industry, see note 7 supra. $9 15 U.S.C. § 1012(b) (1976); see note 1 supra. 90 There also is some dispute about whether the state law enacted must be "effective." See Tulane Comment, supra note 2, at 1074-76. See also FTC v. National Cas. Co., 357 U.S.  560, 564-65 (1958) . 657, 667-68 (N.D.  Cal. 1976), rev'd on other grounds, [1979-1 D.N.Y. 1979), remanded, No. 79-7715 (2d Cir. Feb. 19, 1981) ; Ben v. General Motors Acceptance Corp., 374 F. Supp. 1199, 1201 (D. Colo. 1974) ; Gerlach v. Allstate Ins. Co., 338 F. Supp. 642, 650 (S.D. Fla. 1972) .
" E.g., Lowe v. Aarco-American, Inc., 536 F.2d 1160, 1161-62 (7th Cir. 1976) ; Spirt v. Teachers Ins. & Annuity Ass'n, 475 F. Supp. 1298, 1303 (S.D.N.Y. 1979), remanded, No. 79-7715 (2d Cir. Feb. 19, 1981) ; Gerlach v. Allstate Ins. Co., 338 F. Supp. 642, 650 (S.D. Fla.  1972) . 93 E.g., Spirt v. Teachers Ins. & Annuity Ass'n, 475 F. Supp. 1298, 1303 (S.D.N.Y.  1979), remanded, No. 79-7715 (2d Cir. Feb. 19, 1981) ; Ben v. General Motors Acceptance Corp., 374 F. Supp. 1199, 1201 (D. Colo. 1974) . the separate proviso of section 1012(b) that applies in the antitrust context, 94 can lead to a more pervasive grant of immunity from federal law than is justified by the language of the Act.
This section first addresses the issue of which state laws are enacted for the "purpose of regulating the business of insurance"; it then proceeds to analyze the level of judicial scrutiny that is consistent with the "invalidate, impair, or supersede" requirement. In each instance, the judicial interpretation of the main clause of section 1012(b) is contrasted with the interpretation given to the antitrust proviso that also is contained in that section.
1. State Laws Enacted for the Purpose of Regulating the Business of Insurance. The Supreme Court held in SEC v. National Securities, Inc. 95 that only those state laws intended to regulate, either directly or indirectly, the insurer-insured relationship trigger McCarran-Ferguson Act immunity. 9 This statement fails to resolve whether such laws must be part of a state's insurance code or whether state law of general applicability will suffice. For instance, one must determine whether a state premium financing law, not specifically incorporated into a scheme of insurance regulation, would be equivalent to a law enacted for the express purpose of regulating the business of insurance.
One line of cases, involving claims of McCarran-Ferguson Act immunity from the requirements of the Federal Arbitration Act, 9 7 has found state arbitration codes of general applicability insufficient to justify the immunity. Both the Second 9 8 and Tenth 9 9 Circuits reasoned that the state arbitration codes at issue did not regulate the business of insurance; rather, "they are laws of general applicability pertaining to the method of handling contract disputes." 1 0 0 In the most recent of the Arbitration Act cases, the Fifth Circuit stated simply that "[a]n examination of the [Georgia] insurance code reveals that it has no provision concerning arbitration clauses." 10 ' The court did not discuss whether Georgia had any arbitration statute of general applicability that might justify the im- munity; its citation of the earlier cases decided by the Tenth and Second Circuits 1 1 2 indicates, however, that the existence of such a general statute would not have altered the court's ruling. The Arbitration Act cases suggest that only laws embodied in the state's insurance code are relevant to the McCarran-Ferguson Act inquiry. The Truth in Lending Act cases that have reached the "invalidate, impair, or supersede" requirement' 0 3 also have looked to the states' insurance codes as the source of relevant potential conflict. In Gerlach v. Allstate Insurance Co., 04 the district court relied on Florida's regulation, within its insurance code, of both the fixing of insurance rates and the regulation of insurance premium financing.' 0 5 Similarly, in Lowe v. Aarco-American, Inc.,1 06 the Seventh Circuit found that Illinois regulated both insurance rates and premium financing under its insurance code.' 0 7 Finally, in Ben v. General Motors Acceptance Corp., 08 the District Court of Colorado concluded that the Truth in Lending Act was inapplicable because "Colorado ha [d] occupied the field of regulating the activities of insurance companies, in a comprehensive manner."' 109
In Spirt v. Teachers Insurance & Annuity Association,"° the defendants claimed that the McCarran-Ferguson Act exempted them from Title VII's prohibition of sex-segregated mortality tables in the computation of annuity benefits. The court found the comprehensive scheme of insurance regulation in New York to "evidence a legislative belief that discrimination on the basis of sex in the rates and benefits of annuity contracts is not unlawful."' TIAA's claim that the McCarran-Ferguson Act provided immunity from Title VII therefore was upheld."" In contrast to the interpretation of the main clause of section 1012(b), courts construing the antitrust proviso of that section have looked to a variety of state laws, including some outside the relevant insurance codes. They have referred to state laws prohibiting unfair practices in general, 1 1 laws prohibiting illegal restraint of trade, 1 4 laws regulating state health care plans," 5 and state antitrust laws. 11 What these statutes have in common is an obvious impact on the same activities that are regulated by federal antitrust legislation. If a state clearly has regulated an activity such as sex-based discrimination or interest disclosure requirements through its general statutory scheme, however, and if these laws are in fact applied to the insurance industry, there is no principled reason why they should not satisfy the requirement of laws passed "for the purpose of regulating the business of insurance. 11 7 Such general laws are part of a state's regulation of the insurer-insured relationship, and basing McCarran-Ferguson Act immunity on them does not threaten to extend the immunity beyond the scope envisioned by the Act's framers. In principle, therefore, the antitrust precedent might be more applicable to determining which laws regulate the business of insurance than courts construing the "invalidate, impair, or supersede" requirement have acknowledged. The antitrust proviso analogy that does threaten to expand the immunity beyond reasonable bounds is that interpreting the "to the extent" language of the proviso." 8 2. State Laws That Would Be "Invalidated, Impaired, or Superseded" by Application of Federal Law. The principal issue that has arisen in determining whether federal law would "invalidate, impair, or supersede" state law is whether a pervasive scheme permit any unfair discrimination between individuals of the same class and of equal expectation of life in premiums, rates, dividends or benefits of policies for life insurance or annuities," N.Y. INSURANCE LAW  § 209 (McKinney 1966) . The court interpreted this provision to proscribe discrimination between individuals of the same class but to permit discrimination among classes or groups presenting different insurance risks. 475 F. Supp. at 1303. The court also relied on sections 159(1)(d) and 160(c), which implicitly permit gender to be a factor in setting annuity rates and benefits. Manasen v. California Dental Servs., 424 F. Supp. 657, 668 (N.D. Cal. 1976 ), rev'd on other grounds, [1979 -1] Trade Cas. 77,069 (9th Cir. 1979 Supp. 857, 860 (N.D. Cal. 1959) . 15 U.S.C. § 1012(b) (1976); see note 1 supra.
of state insurance regulation so occupies the field that no federal law can be deemed applicable to the business of insurance without superseding the state law. 11 9 The majority of courts that have construed the main clause have rested their holdings on a careful scrutiny of state law regulating the specific activity in question. 120 At least two courts, however, have suggested that comprehensive state regulation of the insurance industry does automatically give rise to McCarran-Ferguson Act immunity.1 2 1 One of the courts maintains that such a reading of the "invalidate, impair, or supersede" requirement is supported by precedent interpreting the antitrust proviso of section 1012(b). 2 2 Such a broad exemption, however, is not supported by the language of the Act or by the antitrust precedent. The use of the three terms, "invalidate," "impair," and "supersede," clearly prohibits a court from applying federal law when "' Part of the difficulty in interpreting this main clause of section 1012(b) is the statute's ambiguity with respect to the relationship between that clause and the antitrust proviso that follows it.
The main clause of section 1012(b), the "invalidate" language dealing with nonantitrust contexts, may be read to grant a substantially broader protection to state law than the proviso of section 1012(b), which refers solely to the antitrust context. State law regulating the insurance industry may be viewed as applicable in the antitrust context only to the extent that it regulates the activity in question, leaving subject to federal law activities that are either unregulated or that could be regulated to a greater degree than state law provides. Acts of Congress in nonantitrust areas, however, would seem to be inapplicable whenever the state had regulated the activity in question, in that any federal law that required compliance above the standard dictated by federal law would "supersede" the state law. See, e.g., Perry v. Fidelity Union Life Ins. Co., 606 F.2d 468, 483 (5th Cir. 1979 ) (Brown, C.J., dissenting), cert. denied, 100 S. Ct. 2973 Ct. (1980 . Alternatively, the main clause and the antitrust proviso may be read as providing essentially the same degree of protection for state law. There is no obvious reason why the "invalidate" language of the main clause of section 1012(b) should not apply in the antitrust context as well, despite the general judicial tendency to regard those two clauses as independent. See Weller, supra note 23, at 602-06. Such an interpretation leaves state law in both the antitrust and nonantitrust areas protected by the full scope of the first clause of section 1012(b), with the second clause serving to reiterate what is implicit in the main clause: that any gap in state regulation in the antitrust area should be filled by existing federal law. See, e.g., Lawyer's Title Co. v. St. Paul Title Ins. Co., 526 F.2d 795, 797 (8th Cir. 1975 ) (in which the defendant argued that Missouri law would be "invalidated, impaired, or superseded" by application of the Sherman and Clayton Acts).
"10 Lowe v. Aarco-American, Inc., 536 F.2d 1160 (7th Cir. 1976); Spirt v. Teachers Ins. & Annuity Ass'n, 475 F. Supp. 1298 (S.D.N.Y. 1979) 1298, 1303 (S.D.N.Y. 1979) , remanded, No. 79-7715 (2d Cir. Feb. 19, 1981) ; Ben v. General Motors Acceptance Corp., 374 F. Supp. 1199, 1201 (D. Colo., 1974) .
123 Spirt v. Teachers Ins. & Annuity Ass'n, 475 F. Supp. 1298, 1303 n.6 (S.D.N.Y. 1979) , remanded, No. 79-7715 (2d Cir. Feb. 19, 1981) .
the statute regulates the specific activity in a different manner or to a different degree than the federal statute. Even if a state has a broad scheme of insurance regulation, however, it may not have enacted legislation pertinent to the specific activity challenged by federal law. In this case, a court that automatically invokes McCarran-Ferguson Act immunity must either be ignoring the "invalidate, impair, or supersede" requirement or be reasoning that the state intended to permit all activity not explicitly addressed in its code. It is this latter interpretation that looks to the antitrust precedent for support. It is important, therefore, to understand the judicial interpretation of the antitrust proviso's limitation that federal antitrust law is applicable only "to the extent that [the insurance] business is not regulated by State Law." 1 23
Courts construing the antitrust proviso frequently have made broad statements to the effect that "a State regulates the business of insurance within the meaning of § 1012(b) when a State statute generally proscribes . . . or permits or authorizes certain conduct on the part of the insurance companies. ' 124 Such a broad exemption might be justified in the antitrust-but not the Truth in Lending or Title VII-context on the ground that the McCarran-Ferguson Act was passed primarily in response to the threat that federal antitrust laws would be applied to the insurance industry.1 25 In fact, however, the courts making such broad statements have conducted a far more particularized inquiry into state law than their broad language would indicate. Some courts have stated, for example, that a general scheme of state regulation of a particular kind of insurance, such as title' 2 6 or automobile liability 127 insurance, would be sufficient to invoke McCarran-Ferguson Act immunity. These courts have, however, pointed to specific provisions of the state code that at least implicitly regulated the challenged conduct."' 8 They often have buttressed their holdings by reference to state unfair practices statutes, 2 9 state antitrust laws, 1s0 or, in one case, to a state law regulating health care plans, a 1 that also regulated the challenged conduct. Despite broad language to the contrary, therefore, courts construing the "to the extent" limitation of the proviso have examined the scheme of state regulation for provisions applicable to the activity challenged by federal law.
3 2
The reliance of courts construing the main clause of section 1012(b) on the broad language of the antitrust cases rather than on the particularized inquiry that supported those courts' holdings leads to results that are unsupported by the statutory language. For example, in Ben v. General Motors Acceptance Corp., 133 the court was satisfied that McCarran-Ferguson Act immunity should attach merely because Colorado had regulated insurance companies in a pervasive manner, 13 4 without examining that state's insur-ance code for any specifically applicable regulation. Such an approach threatens to expand the McCarran-Ferguson Act immunity beyond that mandated by the "invalidate, impair, or supersede" clause.
3. Summary. Courts construing the "invalidate, impair, or supersede" clause have looked to the state insurance code as the pertinent source of state regulation, and most have required that the state specifically regulate the challenged activity for McCarran-Ferguson Act immunity to be upheld. Although the courts might, consistent with the statutory language, also look to general state law applicable to insurers, their failure to do so has not affected their holdings because the requisite state regulation was found in the insurance codes. More disturbing is the willingness of some courts to premise McCarran-Ferguson immunity on a pervasive scheme of state regulation without inquiring whether the state code touches the specific activity in question. Such a broad grant of immunity is inconsistent with the language of section 1012(b).
It is by no means clear, therefore, that all courts properly understand the scope of the inquiry that the "invalidate, impair, or supersede" language requires. Even if courts confine their inquiry as the statute requires, however, it is possible that federal legislation will be deemed inapplicable in situations where policy would dictate against recognition of the immunity.
III. POLICY CONSIDERATIONS
It is a truism that the "starting point in any case involving the construction of a statute is the language of the statute itself." 1 5 The language of the McCarran-Ferguson Act unambiguously grants the insurance industry a broad immunity from federal regulation. 13 6 On the other hand, both the Truth in Lending Act and Title VII represent strong congressional statements of public policy. Reconciling the McCarran-Ferguson Act with the federal interests underlying these statutes may be impossible given the present form of these statutes.
The Truth in Lending Act embodies two congressional judgments. The first is that disclosure of credit policies is in the public interest. The second is that one system of minimal disclosure re-quirements should be uniformly applied to the fifty states. 137 Unlike federal antitrust legislation, application of the Truth in Lending Act to the insurance industry does not impinge on business practices intrinsic and essential to insurers. 3 8 On its face, the Truth in Lending Act has no greater impact on the insurance industry than on any other nationwide business that utilizes credit. Unless a particular impact is demonstrated, it does not appear essential either that insurers be exempt from disclosure requirements or that such regulation be framed by the legislative body most familiar with the state's insurance code. Because insurers have no principled reason to prefer state to federal regulation of their credit disclosure procedures, the congressional judgment in favor of one uniform standard should prevail. 3 9 The case against McCarran-Ferguson immunity from Title VII is even more compelling. 14 0 Title VII, and the federal policy against discrimination embodied in the Civil Rights Act of 1964, is a matter of "highest priority. 141 Federal antidiscrimination legislation was specifically designed to augment state legislation and establish a supplementary regime of federal standards and supervision. 42 Judicial interpretation of Title VII has determined that discrimination on the basis of sex as to employment benefits and contributions is among the activities that Congress chose to prohibit. 43 Even if one were to argue, therefore, that such discrimination is "intrinsic" to the insurance industry, Title VII represents a congressional judgment that the practice is undesirable. There is no reason why insurers who issue annuity policies should be allowed to engage in sex-based discrimination while others offering annuities are prohibited from doing so. In fact, as an industry with a significant nationwide impact, insurers may even be the subject of 3"7 The purposes of the uniform federal credit requirements embodied in the Truth in Lending Act were to eliminate consumer confusion and permit easy comparison of commercial alternatives. See Gennuso v. Commercial Bank & Trust Co., 566 F.2d 437, 441 (3d Cir. 1977); Hickman v. Cliff Peck Chevrolet, Inc., 566 F.2d 44, 46 (8th Cir. 1977 
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a particularized federal interest. Neither the Truth in Lending Act nor Title VII is specifically made applicable to the insurance industry. By construing the phrases "business of insurance" and "invalidate, impair, or supersede" narrowly, 1 4 courts can eliminate some potential conflicts between those strong federal policies and the McCarran-Ferguson Act. There is a fine line, however, between narrowly construing those phrases and manipulating the statutory language to achieve a result that is desirable from a particular viewpoint of public policy. 1 46 Such manipulation is an undesirable exercise of judicial discretion.
As the McCarran-Ferguson Act currently stands, it has generated conflict in the case law both because of legitimate uncertainty about the scope of immunity envisioned by the Act's framers and because of judicial displeasure with the policy implications of fully recognizing the McCarran-Ferguson Act exemption. It is unlikely that Congress originally considered the full effect that the McCarran-Ferguson Act could have in nonantitrust contexts such as the Truth in Lending Act and Title VII. If this is indeed the case, it is up to Congress to remedy the situation. 46 The failure of Congress to act can result in judicial interpretations of the McCarran-Ferguson Act that are at odds with the plain language of the statute.
CONCLUSION
This comment has shown that the scope of the immunity granted by the McCarran-Ferguson Act in contexts such as the Truth in Lending Act and Title VII has been misunderstood by courts and, at times, impermissibly restricted to achieve policy-ori-144 See text and notes at notes 34-87 supra. 1'5 Decisions such as Perry, Peters, and Cochran avoided conflict with the federal law by reading the phrase "business of insurance" too narrowly. See text and notes at notes 47-60, 77-87 supra. It is arguable that the cases construing the Act's immunity from the Federal Arbitration Act similarly misinterpreted the "invalidate, impair, or supersede" requirement by failing to premise immunity on the existence of state arbitration laws, see text and notes at notes 86, 97-102 supra.
Cases such as Dunn and Ben, which relied on a more explicit balancing of the competing statutory interests, see text and notes at notes 76, 87 supra, represent a different, but no more desirable, means of manipulating the statute.
14' See text and note at note 7 supra. If McCarran-Ferguson immunity from Title VII and-the Truth in Lending Act is consistent with congressional intent, those two statutes should be amended to make the exemption explicit. Although one would not normally expect Congress to address the status of the insurance industry in a statute of general applicability, the degree of confusion exhibited by recent case law may make such action necessary. ented results. The legislative history of the Act and judicial precedents require a broader interpretation of the phrase "business of insurance" than some recent case law has allowed. The majority of those courts that have reached the issue of whether a federal statute "invalidates, impairs, or supersedes" a state law have properly conducted the inquiry required by the Act. Some courts, however, have misapplied precedent from the antitrust context in conducting this inquiry.
It is Congress, and not the courts, therefore, that bears the burden of clarifying the scope of the McCarran-Ferguson Act exemption and harmonizing that statute's grant of immunity with the federal policies expressed in the Truth in Lending Act and Title VII.
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